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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
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V.

PAUL MICHAEL GYDAS,
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)
)

NO. 46898-2019
OWYHEE COUNTY NO. CR37-18-997

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Paul Michael Gydas appeals from the district court's Judgment and Commitment.
Mr. Gydas was sentenced to a unified sentence of five years, with two years fixed, for his video
voyeurism conviction. He asserts that the district court abused its discretion in sentencing him to
an excessive sentence without giving proper weight and consideration to the mitigating factors
that exist in this case. Additionally, he asserts that the district court abused its discretion by
denying his Rule 35 motion for a reduction of sentence.
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Statement of the Facts & Course of Proceedings
On October 17, 2018, a Criminal Information was filed charging Mr. Gydas with two
counts of forcible penetration by a foreign object and two counts of video voyeurism. (R., pp.5962.) The charges were a result of a report to police that Mr. Gydas had been sexually touching
and making video recordings of a young woman that lived with him and his wife. (PSI, pp.3-5.) 1
An Amended Criminal Information was filed amending the charges to one count of video
voyeurism and two counts of misdemeanor battery. (R., pp.63-65.) Mr. Gydas entered a guilty
plea the charges in the amended information. (R., pp.68-69.) At sentencing, the prosecution
requested period of retained jurisdiction with an underlying unified sentence of five years, with
two years fixed. (Tr., p.18, Ls.18-20.) The presentence investigator also recommended a period
of retained jurisdiction. (PSI, p.14.) Defense counsel recommended a withheld judgment, with
seven years of probation, and 100 hours of community service. (Tr., p.19, Ls.8-23.) The district
court disregarded the recommendations and imposed a unified sentence of five years, with two
years fixed. (R., pp.80-81.) He was also sentenced to 180 days for each of his misdemeanor
convictions. (R., pp.82-86.) Mr. Gydas filed a Notice of Appeal timely from the district court's
Judgment and Commitment. (R., pp.87-91.) He also filed a Motion for Correction or Reduction
of Sentence, ICR 35. (Augmentation2 : Motion for Correction or Reduction of Sentence, ICR
35.) The motion was denied. (Augmentation: Order Denying Motion for Reconsideration of
Sentence.)
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For ease of reference, the electronic file containing the Presentence Investigation Report and
attachments will be cited as "PSI" and referenced pages will correspond with the electronic page
numbers contained in this file.
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ISSUES
I.

Did the district court abuse its discretion when it imposed, upon Mr. Gydas, a unified
sentence of five years, with two years fixed, following his plea of guilty to video
voyeurism?

II.

Did the district court abuse its discretion when it denied Mr. Gydas' s Idaho Criminal
Rule 35 Motion for a Reduction of Sentence?

ARGUMENT
I.
The District Court Abused Its Discretion When It Imposed, Upon Mr. Gydas, A Unified
Sentence Of Five Years, With Two Years Fixed, Following His Plea Of Guilty To Video
Voyeurism
Mr. Gydas asserts that, given any view of the facts, his unified sentence of five years,
with two years fixed, is excessive.

Where a defendant contends that the sentencing court

imposed an excessively harsh sentence, the appellate court will conduct an independent review
of the record giving consideration to the nature of the offense, the character of the offender, and
the protection of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The Idaho Supreme Court has held that, '" [w ]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence."' State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)). Mr. Gydas does not allege that his sentence exceeds the statutory maximum.
Accordingly, in order to show an abuse of discretion, Mr. Gydas must show that in light of the
governing criteria, the sentence was excessive considering any view of the facts. Id. (citing
State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds by State v. Brown,

121 Idaho 385 (1992)). The governing criteria or objectives of criminal punishment are: (1)
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A Motion to Augment was filed contemporaneously with this Appellant's Brief
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protection of society; (2) deterrence of the individual and the public generally; (3) the possibility
of rehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting State v. Wolfe,
99 Idaho 382, 384 (1978), overruled on other grounds by State v. Coassolo, 136 Idaho 138
(2001)).
Appellate courts use a four-part test for determining whether a district court abused its
discretion: Whether the trial court: (1) correctly perceived the issue as one of discretion; (2)
acted within the outer boundaries of its discretion; (3) acted consistently with the legal standards
applicable to the specific choices available to it; and (4) reached its decision by the exercise of
reason. Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018). Mr. Gydas asserts that the
district court failed to give proper weight and consideration to the mitigating factors that exist in
his case and, as a result, did not reach its decision by an exercise of reason.
Specifically, he asserts that the district court failed to give proper consideration to his
lack of a criminal history. "The courts have long recognized that the first offender should be
accorded more lenient treatment than the habitual criminal. In addition to considerations of
humanity, justice and mercy, the object is to encourage and foster the rehabilitation of one who
has for the first time fallen into error, and whose character for crime has not become fixed."

State v. Owen, 73 Idaho 394, 402 (1953) (overruled on other grounds by State v. Shepherd, 94
Idaho 227, 228 (1971)); see also State v. Nice, 103 Idaho 89, 91 (1982). Mr. Gydas has no prior
criminal history. (PSI, p. 7.)
Furthermore, in State v. Shideler, 103 Idaho 593, 594 (1982), the Idaho Supreme Court
noted that family and friend support were factors that should be considered in the Court's
decision as to what is an appropriate sentence. Mr. Gydas has the support of his family and
friends. (PSI, pp.28-39.) He supplied the district court with several letters of support. (PSI,
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pp.28-39.) Mr. Gydas’ father noted that his son is responsible and a person that normally does
the right thing.

(PSI, pp.28-29.) His aunt, Karen Wilson, wrote that Mr. Gydas is kind,

respectful, friendly, and compassionate. (PSI, p.30.) Thomas Baty, a life-long friend, remarked
about Mr. Gydas being a true friend and a good man who made some poor choices. (PSI, p.31.)
Mr. Gydas’ mother wrote a glowing letter of support discussing her son’s devotion to his family,
willingness to help a stranger, love of animals, honesty, and regret for his criminal actions. (PSI,
pp.32-33.) Ben Goodman and Jordan Ball, life-long friends, and family friends, Elizabeth
Riches, Christian Neils, and Tabitha Neils, also wrote very complementary letters of support.
(PSI, pp.34-39.)
Additionally, Mr. Gydas has expressed his remorse for committing the instant offense. In
State v. Alberts, 121 Idaho 204 (Ct. App. 1991), the Idaho Court of Appeals reduced the sentence
imposed, “In light of Alberts’ expression of remorse for his conduct, his recognition of his
problem, his willingness to accept treatment and other positive attributes of his character.” Id.
121 Idaho at 209. Mr. Gydas has expressed his remorse for committing the instant offense
stating, “I am ashamed of my actions and wish I had never done them.” (PSI, p.7.) He also
expressed his remorse in his statement to the district court:
I deeply regret the choices I made. Not only were they illegal, but they were
wrong. I let my family down. I did a terrible thing trying to record Ms. Miller
and for having unwilling physical contact with her. . . . If I could go back and
change what I did, I would.
Since [it] came out I am taking steps to correct my behavior. I’m
currently seeing a counselor to ensure I don’t make the same mistakes and hurt
others. I’m also attending marriage counseling with my wife.
. . . I am incredibly sorry for what I did.
(Tr., p.32, Ls.1-18.)
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Based upon the above mitigating factors, Mr. Gydas asserts that the district court abused
its discretion by imposing an excessive sentence upon him. He asserts that had the district court
properly considered his lack of a criminal record, friend and family support, and remorse, it
would have imposed a less severe sentence.

II.
The District Court Abused Its Discretion When It Denied Mr. Gydas's Rule 35 Motion For A
Reduction Of Sentence
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the sound
discretion of the sentencing court, and essentially is a plea for leniency which may be granted if
the sentence originally imposed was unduly severe. State v. Trent, 125 Idaho 251, 253 (Ct. App.
1994) (citing State v. Forde, 113 Idaho 21 (Ct. App.1987) and State v. Lopez, 106 Idaho 447 (Ct.
App. 1984)). "The criteria for examining rulings denying the requested leniency are the same as
those applied in determining whether the original sentence was reasonable." Id. (citing Lopez,
106 Idaho at 450). "If the sentence was not excessive when pronounced, the defendant must
later show that it is excessive in view of new or additional information presented with the motion
for reduction. Id. (citing State v. Hernandez, 121 Idaho 114 (Ct. App. 1991)). "When presenting
a Rule 35 motion, the defendant must show that the sentence is excessive in light of new or
additional information subsequently provided to the district court in support of the Rule 35
motion." State v. Huffman, 144 Idaho 201, 203 (2007).
Mr. Gydas asserts that the district court failed to give proper weight and consideration to
the new information provided in support of his Rule 35 motion and the mitigating factors that
exist in his case and, as a result, did not reach its decision by an exercise of reason.
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Mr. Gydas provided new and additional information in support of his Rule 35 motion.
Specifically, he wrote:
Since I was first brought into custody I have fully complied with law
enforcement. I followed all instructions given to me by the court. . . . [T]his is
my first felony. I have an excellent support system of family and friends,
available work, and a secure home to go to. These four months I have been
incarcerated I have received no DORs. I have made efforts to be signed up for
and begin my classes. I have also started the process to further my education. . ..
(Augmentation: Motion for Reduction of Correction of Sentence, ICR 35.) His Rule 35 motion
was also supported by a Declaration of William H. Wellman, which noted that Mr. Gydas had no
disciplinary issues during his time in custody and received a Certificate of Appreciation from
Warden Christensen for his behavior. (Augmentation: Declaration of William H. Wellman.)
Mr. Gydas asserts that in light of the above additional information and the mitigating
factors mentioned in section I, which need not be repeated, but are incorporated by reference, the
district court abused its discretion in denying his Rule 35 motion.

CONCLUSION
Mr. Gydas respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court for a new
sentencing hearing. Alternatively, he requests that the order denying his Rule 35 motion be
vacated and the case remanded to the district court for further proceedings.
DATED this 23 rd day of September, 2019.

/s/ Elizabeth Ann Allred
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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